Federal Emergency Management Agency

(e) Where the release of documents in
response to a subpoena duces tecum is
authorized by the General Counsel (or,
as to documents maintained by the Of-
fice of Inspector General, the Inspector
General), the official having custody of
the requested records will furnish,
upon the request of the party seeking
disclosure, authenticated copies of the
documents. No official or employee of
FEMA shall respond in strict compli-
ance with the terms of a subpoena
duces tecum unless specifically author-
ized by the General Counsel (or Inspec-
tor General).

§5.85 Authentication and attestation
of copies.

The Director, Deputy Director, Asso-
ciate Directors, Administrators, the
General Counsel, the Docket Clerk, In-
spector General, Regional Directors,
and their designees, and other heads of
offices having possession of records are
authorized in the name of the Director
to authenticate and attest for copies or
reproductions of records. Appropriate
fees will be charged for such copies or
reproductions based on the fee schedule
set forth in section 5.46 of this part.

§5.86 Production of documents in liti-
gation or other adjudicatory pro-
ceeding in which the United States
is a party.

Subpoenas duces tecum issued pursu-
ant to litigation or any other adjudica-
tory proceeding in which the United
States is a party shall be handled as
provided at §5.8.

§5.87 Testimony of FEMA employees
in private litigation.

(a) No FEMA employee shall testify
in response to a subpoena or other de-
mand in private litigation as to any in-
formation relating to material con-
tained in the files of the Agency, or
any information acquired as part of the
performance of that person’s official
duties or because of that person’s offi-
cial status, including the meaning of
Agency documents.

(b) Whenever a demand is made upon
a FEMA employee, other than an em-
ployee of the Office of Inspector Gen-
eral, for the disclosure of information
described in paragraph (a) of this sec-
tion, that employee shall immediately
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notify the Office of General Counsel.
Employees of the Office of Inspector
General shall notify the Inspector Gen-
eral of such demands. The General
Counsel (or Inspector General through
designated legal counsel), upon receipt
of such notice and absent waiver of the
general prohibition against employee
testimony at his or her discretion,
shall arrange with the appropriate
United States Attorney the taking of
such steps as are necessary to quash
the subpoena or seek a protective
order.

(c) In the event that an immediate
demand for testimony or disclosure is
made in circumstances which would
preclude prior notice to and consulta-
tion with the General Counsel (or In-
spector General), the employee shall
respectfully request from the demand-
ing authority a stay in the proceedings
to allow sufficient time to obtain ad-
vice of counsel.

(d) If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with paragraph (c) of this sec-
tion pending consultation with coun-
sel, or if the court or other authority
rules that the demand must be com-
plied with irrespective of instructions
not to testify or disclose the informa-
tion sought, the employee upon whom
the demand has been made shall re-
spectfully decline to comply with the
demand, citing these regulations and
United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951).

§5.88 Testimony in litigation in which
the United States is a party.

(a) Whenever, in any legal proceeding
in which the United States is a party,
the attorney in charge of presenting
the case for the United States requests
it, the General Counsel shall arrange
for an employee of the Agency to tes-
tify as a witness for the United States.

(b) The attendance and testimony of
named employees of the Agency may
not be required in any legal proceeding
by the judge or other presiding officer,
by subpoena or otherwise. However, the
judge or other presiding officer may,
upon a showing of exceptional cir-
cumstances (such as a case in which a
particular named FEMA employee has
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direct personal knowledge of a mate-
rial fact not known to the witness
made available by the Agency) require
the attendance and testimony of
named FEMA personnel.

§5.89 Waiver.

The General Counsel (or, as to em-
ployees of the Office of Inspector Gen-
eral, the Inspector General) may grant,
in writing, a waiver of any policy or
procedure prescribed by this subpart,
where waiver is considered necessary
to promote a significant interest of the
Agency or for other good cause. In
granting such waiver, the General
Counsel (or Inspector General) shall at-
tach to the waiver such reasonable con-
ditions and limitations as are deemed
appropriate in order that a response in
strict compliance with the terms of a
subpoena duces tecum or the providing
of testimony will not interfere with the
duties of the employee and will other-
wise conform to the policies of this
part. The Director may, in his or her
discretion, review any decision to au-
thorize a waiver of any policy or proce-
dure prescribed by this subpart.
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Subpart A—General

§6.1 Purpose and scope of part.

This part sets forth policies and pro-
cedures concerning the collection, use
and dissemination of records main-
tained by the Federal Emergency Man-
agement Agency (FEMA) which are
subject to the provision of 5 U.S.C.
b5b2a, popularly known as the ‘‘Privacy
Act of 1974 (hereinafter referred to as
the Act). These policies and procedures
govern only those records as defined in
§6.2. Policies and procedures governing
the disclosure and availability of
records in general are in part 5 of this
chapter. This part also covers: (a) Pro-
cedures for notification to individuals



